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Year 2000: Are You Ready?

by Judith H. Fine, RN, MSN, Risk Management Representative

y now, amost every physician and prac-

tice administrator has heard something
about the potential effect of the new millen-
nium on computers, but few have serioudly
considered its potential effect on their prac-
tice. In fact, some “year 2000" effects could
be potentialy life-threatening computer mal-
functions, and some could be just plain
annoying. But they could also precipitate
professional liability claims.

The first challenge isto locate the source of
potential problems. Software, hardware,
computer platforms, personal computers,
local area networks, mainframe computers,
client-server networks, compilers, archived
computer data, databases and database
gueries, software pages (screens), reports,
embedded files, applications, software util-
itiesand dataare all subject to possible year
2000 difficulties. So is*“any piece of machin-
ery that incorporates and relies on a com-
puter chip with date-coded logic.”t Anything
with a chip is suspect—from life support
equipment to your watch. Evenif no comput-
er or medical equipment is owned, many
physicians and groups have contracts with
other entities that lease equipment or pro-
vide services, which, in turn, could create
year 2000 difficulties for them.

Software 101

Computer software programs commonly
compare numbers to determine whether one
is greater or less than another. Year 2000 is
greater than 1999, but only if all four digits
are compared. Typically, only the last two
digits of the year are compared, with the
assumption that the first two digitsare“19.”
This practice has obviously been adequate
for along time, but when the year in ques-
tion is greater than 1999, date arithmetic and
comparisons based on fewer than four dig-
itswill fail.

Computer software failure can take severa
forms. Onetype of failureisthat the software
will “blow up”—it smply will not run—and
processing stops until aprogrammer fixesthe
problem. Thismay cause long delaysin com-
puter processing that result in patient anger,
ill will and, perhaps, thefiling of aclam.An
even more serious form of failureinvolvesa
software program generating incorrect infor-
mation, miscalculating, or otherwise produc-
ing erroneous results. This may not be recog-
nized immediately, generating further errors
in subsequent processing. Medical hilling,
appointments and, in some cases, electronic
medical records could be compromised,
potentially precipitating many forms of errors
and professiond liability clams.

Equipment, Devices, Implants

The potential problem with equipment is
simply that the year 2000 (and some subse-
guent years) may not be recognized by the
internal logic asvalid, causing the equipment
to stop working. Life support equipment and
implantsthat contain computer chips, among
other equipment, may contain components
that can only be obtained or modified by one
source, which may not be the manufacturer.

The Clock isTicking

Most computer software programs not
attuned to the year 2000 will begin to fail on
January 1, 2000, but disaster could strike
much sooner. Some software programs cal-
culate a date in the future. For example,
patients who participate in certain Medicaid
programs are assigned a date in the future
when they will automatically be transferred
to adifferent Medicaid program. This sce-
nario opens the potential for year 2000 date
problems to arise long before the ball falls
on New Years Eve, 1999. Century related
errors could happen today or tomorrow (or
even yesterday!)
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Making the necessary changes may take
some time. It can be avery simple process
or avery complex one, depending on thesize
of the software system and the number and
structure of data files. One important pre-
dictor of complexity (and the amount of time
needed) is the degree to which software pro-
grams share data (how much data passes
from one program to another program with-
in a software system). If the same informa-
tion appears on more than one of your com-
puter software pages, it could indicate that
datais being passed between programs.

Some software systems send data to and/or
receive data from other computers by means
of tapes or electronic file transfers. In these
situations, it may be necessary for entire soft-
ware systems to be converted and tested
together before the processis complete. To
compound the challenge, leap year changes
may be needed because the year 2000 isa

leap year.

Replacing acomputer chip in medical equip-
ment seems straightforward, but it may take
considerable time to locate components,
order them and modify the equipment.
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Year 2000 (continued)

Pro-Active Solutions

TMLTstrongly recommends that physicians
and administrators consider taking steps now
regarding the potentid ligbility risk of theyear
2000. The following actions may be helpful:

1. Increase your awareness of the poten-
tial problem. Enlist the assistance of
software vendors and contractorsin
identifying areas of potential vulnera-
bility related to year 2000.

2. Determine what responsibility for year
2000 modificationswill be assumed by
your vendors or contractors for software
and for equipment. Examine existing
contracts for disclaimers, exclusions,
and indemnity agreements. Begin mak-
ing arrangements for analysis and mod-
ificationsimmediately. Y our request will
be one of many, many others being
received by vendors and contractors.

Announcing

3. Document in writing your intention
and your overall plan to become year
2000 compliant.

4., Attempt to obtain assurance that prob-
lems will be analyzed and resolved,
either by the vendor or by someone dse.
Request a written plan for bringing
software and equipment into year 2000
compliance, including atimdinethat is
realistic and appropriate. The plan
should include a detailed plan for test-
ing the changes made. Experienced
computer programmers acknowledge
that testing isthe most critical and time-
consuming phase of year 2000 conver-
sion activities. Do not knowingly accept
untested software or equipment, and do
not agree to test it “live.”

5. Astheyear 2000 approaches, consider
notifying patients that you have made

every attempt to ensure that potential
computer problems will be addressed.
Request that patients be understanding,
cooperative and tolerant.

6. Make peace with the knowledge that this
isan agpect of your practice that you may
not be able to control directly. Few com-
puter programmers are qudified to prac-
tice medicine, and few physicians are
qudified to program computers. If there
are difficulties, remember to act with
unfailing courtesy toward the people
whose help you may continueto require.

1 Cashman, M.R., Health Care—Are You
Playing Russian Roulette with the Year
2000 “Bug”? Millennium News Network.

Practice-Based CME for TMLT Physicians

Traditionally, continuing medical education
(CME) has been provided at seminars and
workshops or as sdf-paced programs, such as
videotapes and home-study programs. To aug-
ment traditional CME, TMLThas devel oped
aninnovative, practice-based CME program
that incorporates optional CME activitiesinto
the currently available Risk Management
Practice Review to provide practica, individ-
udlized CME for TMLTinsured physicians.

Beginning April 1, 1998, Risk Management
Practice Reviews that are performed at the
request of a TMLT insured physician will
include an opportunity for the physician to
earn up to 2 hours of Category 1 CME credit
in addition to the premium discount currently
available. The education theory supporting the
awarding of Category 1 CME credit for prac-
tice-based activitiesisthat the learning process
takes place when the physician reflects on and
analyzes his or her practice.

One hour of CME credit will be awarded if
the physician personally completes an

optiona preassessment survey tool. Thistool
must be requested at the time the Practice
Review is scheduled and returned to the
TMLT Risk Manager prior to the Practice
Review. It will not be available on the day of
the actual Practice Review. This part of the
CME program is presently available only for
physicians with office-based practices, but
an announcement will be made when this
becomes available for hospital-based, 1abo-
ratory-based and other physicians.

The TMLT Risk Management Practice
Review includes on-site completion of a
more detailed questionnaire, a tour of the
premises, and areview of medical records.
The process takes an average of 5 hours.

At the conclusion of the Risk Management
Practice Review, a second hour of CME
credit can be obtained if the physician par-
ticipates in a one-hour discussion with the
TMLT Risk Manager, regarding identified
areas of potential liability, recommended
risk management interventions and other

pertinent risk management issues. All TMLT
insured physicians may participate in this
part of the CME program, and doing so is
highly recommended in order to gain max-
imum benefit from the Practice Review. (For
less than one clock hour of participation,
CME credit will be granted at the discretion
of the Risk Manager.)

Evaluations of the CME program will be con-
ducted and data from these evaluations will
be used to improve the effectiveness of the
program. Because of ACCME regulations,
CME will be available only to physicians
who request a Risk Management Practice
Review on or after April 1, 1998.

For more information on Risk Management
Practice Reviews and the associated CME
program, call Shanna Homann at 800-580-
8658, Ext. 5910.



The Problem of “Predatory Pricing”

by Scott R. Berglund, Vice President, Risk Management

There's an old adage that states “If it looks
too good to be true, it probably is.” Most of
us say that we believe it, but when a*“ great
deal” shows up our perspective can radical-
ly change. As consumers, we realize that
competition is our friend. What great fun it
isto read about the latest glut of oil produc-
ing cheaper gas prices or a new round of
computer wars dropping the price of abrand
new more powerful computer to what we
paid for our pitiful machine only ayear ago.

It'sin this very competitive environment that
medical professional liability carriersfind
themselves presently. Because of mergers,
acquisitionsand other dliances, some carriers
are deciding to enter new fields of products
and services as well as new geographical
locationsin which to sell them. Texas, specif-
ically, has historically been an areawhich has
seemed fearsome to liability carriers out of
state for several reasons: high jury awards,
strange litigation laws and wide variance in
the cultural and socioeconomic climate. It
has been easy for these carriers to concen-
trate on other, more understandable locations
in which to do business.

Since the passage of new tort reform legis-
lation afew years ago, there appearsto have
been a decrease in the number of malprac-
tice claimsfiled in Texas. Some of usfeel
that the decrease in claimsintake is not pri-
marily attributable to tort reform. We have
been waiting for the other shoe to drop and,
in onesense, it has. While the filing of non-
meritorious suits has dropped, the more seri-
ous, potentially high-dollar suits are holding
their own. Legal expenses continueto rise,
and the size of jury awards has not shown
much, if any, improvement.

Because of the increased amount of cashin
the banks of many carriers, Texas is now
being targeted for some potentially fierce
price competition. Some of these carriers
have essentially stopped underwriting the
business they seek in order to attract new
clients. There have even been cases of
faxed advertisements offering premium dis-
counts, sight unseen, to tempt physicians

to change insurance carriers. This “oppor-
tunity” for Texas physicians to save pre-
mium dollars also creates some questions
that physicians and administrators should
consider serioudly.

1. Ismalpracticeinsurance a commodity
just like other goods and services?
Decidedly not. Ask any TMLT physician
who has been sued, and you will be told
how extremely competent, caring and
professional were all of the people
involved, from the person who first
answered the phone to the claims per-
sonnel and the defense counsel.
Individuas like these are hard to find and
keep, and they make the difference
between success and failure dmost on a
daily basis. Professional liability cover-
ageis certainly not acommodity where
cheaper is necessarily better.

2. Doesit makeadifferencewhether or not
the carrier hasfully staffed officesin
Texas? Absolutely! An 800 number from
somewhere in somewheresville makes no
difference on the phone, but it affects vir-
tually every other facet of service: investi-
gation and preparation of the case; meet-
ings with the defendant and potential wit-
nesses, knowledge of local judges, plain-
tiff attorneys and juries; and many other
important issues. It can certainly affect the
choice of defense counsdl.

3. Does being located in Texas affect
otherimportant services?Yep!l TMLT's
risk management services, for example,
are developed around city, county, and
statewide issues and needs. Our Risk
Management Practice Reviews and edu-
cational activities revolve around well
thought out statewide aswell asloca pre-
assessment dataand are continually being
reviewed and modified for relevance and
effectiveness. TMLT's risk management
department even hasits own ACCME
accreditation to provide Continuing
Medical Education hours for our insured
doctors. Our Education Coordinator
works with the Texas NursesAssociation

to accredit risk management programs
for nurses.

Underwriting is also an important com-
ponent that is positively affected by being
located in Texas. Because TMLTis anot-
for-profit trust, established by Texas
Medical Association in 1978, we fully
realize that we are doing business with
our insured physicians premium dollars.
It isimportant that we provide coverage
in such a manner that our financia
strength remains solid. Thoughtful
underwriting also allows usto maintain
sufficient reserves, so thet no corners have
to be cut when choosing defense counsel
or financing other operationa costs. The
idea of writing business with no regard to
important underwriting principlesis ludi-
crous and an affront to physicians who
deserve acompany that won't cut and run
asseverd carriersdid afew years ago.

4. Are Texasdoctorstaking chances by
“taking advantage” of predatory pric-
ing battles? While everyone likes adesl,
all of us should consider carefully what
we may actualy be buying and whether
we can be certain that we will not regret
our decisonslater on. TMLTcontinuesto
compete powerfully in the professional
ligbility arenain Texas. We have aready
seen misguided efforts among the merged
and the acquired. Costs get cut. Needed
saff arelaid off. Poor underwriting, claims
handling and risk management causes
problems. We have watched as well
known carriers made management and
operational decisions we considered
unwise. Some are no longer in business.

TMLT insured physicians now number in
excess of 9,000. By continuing to do what
we do well, we have had solid growthin
1997, ayear in which many companies saw
little growth because of increased competi-
tion. Because TMLT has, and will continue
to have, people who are dedicated to the
long-term success and satisfaction of our
insured physicians, we will remain the best
real dedl in the business.
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Medical Records Revisited

New Record Retention Requirements
for Texas Physicians

“How long must | keep my charts?’ isone
of the questions most frequently posed by
TMLT s insured physicians to the Risk
Management Department. Until recently
there was no all-encompassing legal require-
ment governing physicians' retention of
records. In December, 1997, the Texas State
Board of Medical Examiners issued rules
pursuant to the Texas Medical PracticesAct
that effectively standardize medical record
retention requirements:

1. All records must now be kept for at least
seven years from the date of the last
treatment. (Hospitals are required to
keep records for ten years, so some

physicians may choose to keep office
records for ten years also.)

2. For minor patients, records must be kept
for at least seven years from the date of
last treatment or until the child turns
twenty-one, whichever islonger.

Releasing a Deceased Patient’s Records

It isnot uncommon for the physician’s office
to be asked for a copy of the patient’s med-
ical records following a death. Rather than
comply unqguestioningly with arequest of
this sort, ascertain that you have the written
authorization of the right person. Ask for evi-
dence of the person’slegal capacity to obtain
the deceased’s records. Often the duly
authorized representative will have court-

issued papers, called L etters Testamentary
or Letters of Administration, reflecting his
or her appointment as legal representative
on behalf of the deceased.

Just aslikely, however, such legal documents
will not exist because the deceased' s estate,
for one reason or another, does not require
probate proceedings. In the absence of court
papers appointing the authorized represen-
tative, the patient’s next-of -kin would be the
proper person to consent to release of the
records. If the physician does not personal-
ly know the family, it would be prudent to
require an affidavit from the next-of-kin
attesting to the familial relationship with the
deceased patient.



